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Planning and Public Works Director

INSTRUCTIONS TO PROPOSERS
The following forms must be completed and submitted with the Contractor’s Proposal or the
Proposal may be considered non-responsive:
1.
2.
3.
4.

Proposal
Designation of Subcontractors
Technical Ability and Experience
Non-Collusion Affidavit

INFORMATION FOR PROPOSERS
1. BACKGROUND AND OVERVIEW
The City of Auburn is situated in the foothills of the Sierra Nevada Mountains approximately 35
miles northeast of Sacramento in Placer County. Auburn’s current population is 13,900. Being a
municipality, City crews are responsible for maintaining the public right of way as well as the
sewer system for the community. Auburn Public Works staffing does not have the bandwidth to
provide immediate response for emergencies (ex. Broken sewer line, major potholes, large tree
removal). To that end, the City is interested in establishing “On-Call” service contracts with
several contractors to enable the City to quickly respond to emergencies. Funding for emergency
response projects are either from the General Fund or Wastewater Operations Fund.
The City of Auburn is seeking up to three qualified General Engineering Contractors to
establish an “On-Call” list for infrastructure repair. The City of Auburn desires to create a list of
contractors to enable timely response to unanticipated system repairs. Individual call outs are
not to exceed $60,000. Services rendered may include, but are not limited to, the following.









Street repair
Sewer line repair or replacement
Storm drain repair or replacement
Concrete repair
Retaining wall repair
Tree removal
Ditch repairs
Debris removal

Selected Contractors will be ranked and placed on the list to provide “On –Call” services for a
period of three years. Contractors are required to provide unit costs for labor, materials, and
equipment usage for services they will provide during the contract period. The specified unit
costs provided in their response to this Request for Proposal will be the billing rate used for the
entirety of the contract period. Because the actual extent or type of repairs are not known at this
time, selection of the three Companies will be based on the evaluation criteria stated below.
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Once placed on the list, Contractors will be “Called Out” based on their ranking on the short list.
Each “Call Out” will done by City staff based on ranking and whether the contractor is already
responding to a “Call Out”; but the City retains the right to select which contractor from the list
will perform the work.
2. DISADVANTAGED BUSINESS ENTERPRISE (DBE) PROGRAM
The City of Auburn has an established Disadvantaged Business Enterprise (DBE) program. It is
the policy of the City to ensure that DBEs, as defined in 49 CFR Part 26, have an equal
opportunity to receive and participate in public works contracts.
Contractors (and all sub-contractors) shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this contract. The consultant shall carry out applicable
requirements of 49 CFR Part 26 in the award and administration of contracts. Failure by the
Contractor to carry out these requirements is a material breach of this contract, which may result
in the termination of this contract or such other remedy, as deemed appropriate.
3. GENERAL
Each proposal must be submitted on the blank forms furnished herewith, and must be presented
in a sealed envelope and filed prior to the time and date, and at the place designated in the
Request for Proposal. The proposal forms must be completely filled out in the manner and form
indicated therein, clearly and legibly showing the proposed unit prices in both words and
numbers, the extended item totals in numbers, the total amount in both words and numbers, and
must be properly signed by the proposer. The proposer’s address, telephone number and State
Contractor’s License number must be included. The City reserves the right to reject any
proposal if all the above information is not furnished.
To be eligible to perform work, the proposer must be a Licensed California State Contractor in
good standing prior to beginning work.
4. SELECTION PROCESS AND SCHEDULE
The Selection Committee will evaluate each of the Statements of Qualifications based on the
stated Evaluation Criteria (Section 5). The Selection Committee may create a shortlist of
Companies to be invited for an oral presentation and interview before the Selection Committee
establishes the “On Call” list. If oral presentations and interviews are conducted, the top-ranked
Companies will be chosen based on a combination of Proposal evaluation, oral presentations /
interviews, and unit costs.
The tentative schedule for this selection process is identified below. Contractors interested in
“On-Call” services must be available on the interview date listed below.

Statements of Qualifications due: September 20, 2019 at 4:00 PM.

Shortlist Oral Presentations and Interviews (if desired by the Selection
Committee): week of September 30th, 2019.

Notification of Selection: week of October 7th, 2019.
By submitting a Proposal in response to this request, the Contractor certifies that they have
reviewed the City of Auburn’s construction services agreement (included as Appendix A with
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this Request for Proposal), and, if selected, will agree to being placed on the City’s “On-Call”
list for a period of three years.
5. EVALUATION CRITERIA
Each Proposal will be evaluated according to the criteria below.
A. General information (10 points)
Provide a general description of the company that is submitting the Proposal, including any subcontractors the General may use in completing the work. Provide an organization chart
identifying key staff members that will oversee the work under this contract. For the key staff
members please provide the following:
1.
2.
3.
4.

Length of time with the Company.
Total number of years of experience.
Applicable professional licenses, including state and year they were obtained.
A list of projects worked on with similar scope of work.

B. Experience and qualifications of the firm/team and key personnel (30 points)
Provide a summary of similar municipal projects on where the Contractor provided similar
services. For each listed project, please provide the following information:
1.
2.
3.
4.
5.

Project name and location.
Name of project owner and/or client.
A description of the services provided.
Approximate dates of the projects.
Project references (two contacts per project, including current telephone numbers).

Include similar information for all City of Auburn projects where the Contractor has construction
services in the last five years, completed or ongoing.
C. Understanding of the project and approach to performing the required services (50
points)
Discuss any major issues the Contractor has identified in providing “On-Call” services. Identify
any technical innovations that may be incorporated and/or innovative approaches that will be
used in executing the work. Also, discuss the particular expertise your Company offers and how
you propose to use that expertise to benefit the City by adding value on each project.
D. Current workload and ability of the Contractor’s Work Force to start immediately
(10 points)
Provide a table/list that summarizes available time for the Contractor’s and Sub-Contractor’s
workforce and equipment. Also, include a statement identifying when the Contractor would be
available to start work on projects that may be assigned if selected for this contract.
There is no expressed or implied obligation for the City of Auburn to reimburse responding
companies for any expenses incurred in preparing the Request for Proposal. Materials submitted
by responding Contractors are subject to public inspection under the California Public Records
Act (Government Code Section 6250 et seq.) unless exempt. Any language purporting to render
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the entire Request for Proposal confidential or proprietary will be ineffective and will be
disregarded.
Please note that Contractor’s response to this Request for Proposal shall provide a detailed cost
estimate for various types of work that the Contractor maybe called upon to do based on
information provided in this Request for Proposal. Compensation for the work completed by the
Contractor will be based on the unit quantity costs submitted in the Contractor’s proposal.
6. UNIT PRICES
During the evaluation process, unit pricing included in the response to this Request for Proposal
will be given equal standing to the 4 categories listed in Section 5 (100 points).
The unit prices and the lump sum prices quoted by the proposer must be entered in words and
numbers in the spaces provided on the Contractor’s Proposal form. In case there is a discrepancy
between a unit price stated in words and a unit price stated in numbers, in general, the unit price
as stated in words shall govern. However, the City reserves the right to use the extended price to
determine the proposer’s intention. Similarly, in case there is a discrepancy between the sum
total of the extended prices and the total amount, unit prices in both words and numbers shall be
used to verify extended pricing and the total amount. The results shall be considered as
representing the proposer’s intention, and the total shall be corrected.
If a Contractor’s Proposal contains discrepancies that make it difficult or impossible to determine
the proposer’s intention, then such proposal may be considered nonresponsive, in which case the
proposal may be rejected without further consideration of awarding a contract for the proposed
work. The proposed unit prices and lump sum prices quoted by the proposer will be relied on by
the City of Auburn as binding for a three year period.
7. SUBCONTRACTORS
The proposal shall list all subcontractors who may be called upon to perform work in excess of
½% of the total of any individual project, or in the case of streets or highways, ½% or $10,000,
whichever is greater. The proposal shall clearly state the name, address, contract license number,
and portion of work to be performed by each subcontractor. All subcontractors shall be
registered with the Department of Industrial Relations pursuant to SB 854.
If the proposer fails to specify a subcontractor for any portion of the work to be performed under
the contract in excess of one-half of one percent of the proposer’s total amount, or if the proposer
specifies more than one subcontractor for the same portion of such work, the proposer agrees to
perform that portion himself. The successful proposer shall not, without the written consent of
the City either:
a.
b.

Substitute any person, firm or corporation as subcontractor in place of the subcontractor
designated in the original proposal, or
Permit any subcontract to be assigned or transferred or allow it to be performed by
anyone other than the original subcontractor listed in the proposal.
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Before submitting a proposal, proposers shall be informed of all expectations need under the
“On-Call” services contract. By submitting a proposal, each proposer acknowledges that he is
fully informed of expectations, and the proposal reflects that knowledge.
8. SIGNATURE OF CONTRACTOR
a.
Corporation - Any proposals submitted by a corporation must include the name of the
corporation, and must be signed by the President and Secretary or Assistant Secretary,
and the corporate seal must be affixed. Other persons may sign for the corporation in lieu
of the above if a certified copy of a resolution of the corporate board of directors so
authorizing them to do so is on file in the City Clerk’s Office.
b.
Partnerships - Any proposals submitted by a partnership must contain the names of all
persons comprising the partnership or co-partnership. The proposal must be signed by all
partners comprising the partnership unless proof in the form of a certified copy of a
certificate of partnership acknowledging the signer to be a general partner is presented to
the City Clerk.
c.
Joint Ventures - Any proposals submitted by a joint venture must so state that and must
be signed by each joint venture.
d.
Individuals - Any proposals submitted by an individual must be signed by that individual
unless an up-to-date power of attorney is on file in the City Clerk’s Office, in which case
the person indicated in the power of attorney may sign for the individual.
The above rules also apply in the case of a fictitious firm name. In addition, however, where the
fictitious name is used, it must be so indicated where the signature appears.
9. INTERPRETATION OF REQUEST FOR PROPOSAL
If any person or contractor, contemplating submitting a proposal for the proposed work is in
doubt as to the true meaning of any part of the proposal, agreement or intent of the Request for
Proposal may submit a written request to the City Engineer for clarification, interpretations or
corrections thereof.
The City of Auburn will not be responsible for any other clarifications, explanations or
interpretations received through any oral interpretation of the meaning of the Contract
Documents. Telephone communications with City staff are not encouraged, but are permitted.
However, any such oral communication shall not be binding on the City.
10. ADDENDA
Any Addenda issued during the time the Request for Proposal is open, shall be made a part of the
Contract Documents.
11. WITHDRAWAL OF PROPOSALS
Proposals may be withdrawn by written or telegraphic request received from proposers prior to
the time set for opening proposals. After such time, a proposer may not withdraw its proposal
until after the expiration of sixty (60) days.
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12. AWARD OF INDIVIDUAL PROJECTS
The City of Auburn will select up to three Contractors for inclusion on the “On Call” services
list. Individual projects (Call Outs), shall not to exceed $60,000 and Call Outs will be awarded
based on the Contractor’s ranking on the “On Call” list. The number one Contractor holds the
highest priority for call out work. Justification for this ranking is based on the Selection
Committee’s review of the bid proposals submitted by the contractors. Contractors will be
obligated to provide services at the unit pricing for labor, materials, and equipment and services
specified in their response to this “Request for Proposal” for a period of three-years. The City
does not guarantee an assignment of work to any of the Contractors on the list.
If the Contractor does not have the capacity to complete work offered by the City at the time they
are offered work, the Contractor will be moved down on the priority list for future Call Outs. If
the Contractor’s ranking is reduced twice, they will be removed from the list. The Contractor
may also be removed from the list if they fail to respond to a Call Out, or if their work is deemed
inferior. Removal from the list constitutes cancelation of the contract.
13. EXECUTION OF CONTRACT
The Contract Agreement is included in the CONTRACT section of these Contract Documents.
These documents should be carefully examined by the Proposer. The contract shall be signed by
the successful Proposer(s), in duplicate, and returned within ten (10) calendar days of receipt of
these documents from the City. No contract shall be binding upon the City until it has been
completely executed by the Contractor, approved by the City Attorney, and executed by the City.
The City will file the Contract Agreement with the City Clerk after complete execution.
14. BONDS AND INSURANCE
Contractor is not required to provide bonds or certificates of adequate insurance in response to
this Request for Proposal. Contractor may, however, maybe required to provide worker’s
compensation and liability insurance, as well as performance, payment and maintenance bonds,
for individual projects assigned. For any project that includes such requirements, Contractor will
be obligated to secure necessary insurance and bonds prior to award of project contracts.
15. NON-COLLUSION AFFIDAVIT
The City shall require all proposers to execute and submit a non-collusion affidavit with the
Contractor’s Proposal. The City reserves the right to accept the non-collusion affidavit before
the award of the contract.
16. SUBSTITUTIONS
Where the specifications or drawings specify any material, product, thing, or service by more
than one brand name, whether or not “or equal” is added, and a proposer wishes to propose the
use of another item as being equal, he shall request approval therefore as set forth in Section 41.6 of the Specifications.
17. OTHER REQUIREMENTS
The contractor will be required to obtain a City Business License prior to award of the contract.
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18. LABOR
Proposers are required to inform themselves fully of the conditions relating to construction and
labor under which the work will be performed. Any contract entered into pursuant to this notice
will incorporate the provisions of the State Labor Code. Pursuant to the provisions of
Section 1773.2 of the Labor Code of the State of California, the minimum prevailing rate of per
diem wages for each craft, classification or type of workman needed to execute the contract shall
be those determined by the Director of Industrial Relations of the State of California, which are
on file at the City Hall, City of Auburn, 1225 Lincoln Way, Auburn, CA 95603, and are
available to any interested party on request.
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CONTRACTOR’S PROPOSAL
CITY OF AUBURN
1225 LINCOLN WAY
AUBURN, CALIFORNIA 95603
HONORABLE MAYOR AND
MEMBERS OF THE CITY COUNCIL:
Company
Business Address
Telephone No.

State Contractor’s License No.

The undersigned declares that careful examination of the proposed work, the City Standard
Specifications, and the Contract Documents has been made and hereby proposes to furnish all
labor, materials, equipment, tools, transportation, and services to do all work required and to
complete said work in a timely manner after being notified of the Task. All work shall be
performed on the project named below in accordance with the City’s Standard Specifications,
and Contract Documents, based on unit prices submitted set forth in the following schedule and
the associated material costs to the Task assigned:
BID ITEMS

Labor: Bid prices for labor shall include the prevailing wage rates (at a minimum), fringe
benefits, a labor surcharge of 15% (i.e. payments required by state and federal laws), any
subsistence and travel allowances (if applicable), and overhead and profit markup as determined
by the bidder. The regular and overtime hourly price for each worker’s classification entered
into the bid sheet shall be the firm rate paid to the Contractor for labor services provided to the
City. Any worker classifications other than those listed in the following table shall be paid
according to Section 9-10.3, “Force Account Payment” of the State Standard Specifications. For
bid purposes, all worker classifications shall be considered to be journeymen level.
A TYPICAL 8‐HOUR WORK DAY
PLUS 1 HOUR OVERTIME
Worker
Classification

A. Hourly
Bid Price

Foreman (1 ea)
Equipment Operator (1 ea)
Laborer (1 ea)
Flag Person (1 ea)
Construction Specia1ist (1 a)
Truck Driver (1 ea)
Labor Total:

$
$
$
$
$
$

B. Regular
Hours
8
8
8
8
8
8

C. Hourly Overtime
Bid Price
$
$
$
$
$
$

Proposal ‐ 1

D. Overtime
Hours
1
1
1
1
1
1

Total of Columns
(BxC)+(DxE)
$
$
$
$
$
$
$

Equipment: Bid prices shall include all costs associated with the equipment including the
Contractor’s overhead and profit but excluding the operator whether it be rented or owned by the
Contractor. Daily rates shall be used. If equipment is used for less than four hours, it shall be
considered to be ½ day of operation will be compensated at half the daily rate. The Contractor
shall not be compensated for equipment used during overtime operations for less than two hours,
as this shall be considered as included in payment at the daily rate. However, the Contractor
shall be compensated additionally for equipment used during overtime operations for two hours
or more at half the daily rate.
The daily price for each equipment classification entered on this bid sheet shall be the same daily
rate paid to the Contractor for equipment services by the City. This rate shall include the
Contractor’s markup for overhead and profit. For any equipment not listed herein, the City shall
compensate the Contractor based on the daily rates of current edition of the CalTrans Equipment
Rental Rate plus a 15% markup for contractor owned equipment or the actual rental rate incurred
plus a 15% markup for equipment rented.
A TYPICAL 8‐HOUR WORKDAY
PLUS 1‐HOUR OVERTIME

Equipment Classification

Daily
Rate

Rubber Tire Back Hoe with 4 in 1 bucket, Extend‐A‐Hoe and all attachments and
accessories (ie. Compactor wheel, etc.) A Case 580E, John Deer 310C or Caterpillar
416B, or equivalent will be the minimum acceptable model.
1 Mini‐Excavator Caterpillar 308 or equivalent.
1 Dump Truck (5‐yard)
1 Dump Truck (10‐yard)
1 Foreman’s Vehicle
1 Utility Vehicle, includes, but not limited to, typical small tools (hand and power
tools typically used in pipeline construction and repair), de‐watering pump, cut‐off‐
saw, laser level and traffic control devices (Reference section ____ for established
traffic control minimums.)
1 Wacker
1 Jack Hammer with Air Compressor
Shoring Jacks (five foot) $__ per jack x 2 =
1 Rubber Tire Skip Loader with Box Scraper. A Case 580E or equivalent will be the
minimum acceptable model.
1 Trash Pump (220 gpm minimum) for bypass operation and 400 LF of discharge
hose
Confined Space equipment, (ie. Tripod, harnesses, winch, gas detection meters, etc.
as required to comply with Cal‐OSHA)
Equipment Total:

Proposal ‐ 2

Materials: The City will compensate the Contractor for materials furnished at cost plus a markup of 15% for overhead and profit in accordance with Section 9-1.03A(2), “Materials”, of the
State Standard Specifications. The Contractor will not be compensated for materials furnished
by the City.
Trenching and Resurfacing: (4-inches of AC or Type II Slurry Seal)
Compensation to the Contractor for trench resurfacing shall be at the firm bid rate entered on this
bid sheet for the actual amount of trench resurfaced. Section 4-1.03B, “Increased or Decreased
Quantities”, of the State Standard Specifications shall not apply to this Bid item.
RESURFACE 250 SQUARE FEET OF TRENCH
UNIT COST / SQUARE FOOT (SF)
Trench Resurfacing 4” AC over 8”
AB
Trench Resurfacing 4” Ac + Type II
Slurry Seal
City of Auburn Trench Restoration
Detail
Saw Cut
TRENCH RESURFACING TOTAL:

$

/SF

@ 250 SF =

$

$

/SF

@ 250 SF =

$

$

/SF

@ 250 SF =

$

$

/LF

@ 250 SF =

$
$

250 SF is used for bid-selection only, but unit pricing will apply. Contractor shall resurface all
trenches where sewer repairs are made. In addition, the City may opt to use an alternate
contractor to provide trench resurfacing up to a maximum of 3,000 square feet.

The undersigned proposer acknowledges receipt of the following addendum issued for the
above project. If no addendum has been received, write “none”.
List of Addendum Received:
Signature of Proposer

Proposal ‐ 3

DESIGNATION OF SUB-CONTRACTORS
ON-CALL SERVICES – GENERAL ENGINEERING CONTARCTOR
As required by State Law, the General Contractor proposing will hereinafter state the
subcontractor on the job for each particular trade or subdivision of the work in excess of one-half
percent of the total proposed price and will state the first name and principal location of mill,
ship, plant or office of each. Where no subcontractor is listed for a particular phase of the work,
it is understood that the General Contractor will perform the work. No changes or substitutions
may be made in these subcontractors except upon the prior approval of the City.
The undersigned certifies that the proposals of the following listed subcontractors were used in
producing the proposal, and that the subcontractors listed will be used for the work for which
they proposed on, subject to the approval of the City Engineer, and in accordance with the
applicable provisions of the Specifications for the following Work of Improvements:
Item of Work

Subcontractor Name,
Address and Telephone Number

_____________________________
PROPOSER’S NAME

Subcontractor
License Number

Subcontractor
Registration
Number

_______________________________ ___________________
AUTHORIZED SIGNATURE
DATE
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NON-COLLUSION AFFIDAVIT
The undersigned declares:
I am the _____________________ of _________________, the party making the foregoing
proposal.
The proposal is not made in the interest of, or on behalf of, any undisclosed person, partnership,
company, association, organization, or corporation. The proposal is genuine and not collusive or
sham. The proposer has not directly or indirectly induced or solicited any other proposer to put in
a false or sham proposal. The proposer has not directly or indirectly colluded, conspired,
connived, or agreed with any proposer or anyone else to put in a sham proposal, or to refrain
from proposing. The proposer has not in any manner, directly or indirectly, sought by agreement,
communication, or conference with anyone to fix the price of the proposer or any other proposer,
or to fix any overhead, profit, or cost element of the price, or of that of any other proposer. All
statements contained in the proposal are true. The proposer has not, directly or indirectly,
submitted his or her proposal price or any breakdown thereof, or the contents thereof, or
divulged information or data relative thereto, to any corporation, partnership, company,
association, organization, proposal depository, or to any member or agent thereof, to effectuate a
collusive or sham proposal, and has not paid, and will not pay, any person or entity for such
purpose.
Any person executing this declaration on behalf of a proposer, that is a corporation, partnership,
joint venture, limited liability company, limited liability partnership, or any other entity, hereby
represents that he or she has full power to execute, and does execute, this declaration on behalf
of the proposer.
I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct and that this declaration is executed on ___________________[date], at
____________________________[city], _________[state].”
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Appendix A
CONSTRUCTION SERVICES AGREEMENT
Providing Payment of Prevailing Wages
(City of Auburn / [Company or Individual])
1. IDENTIFICATION
This CONSTRUCTION SERVICES AGREEMENT (“Agreement”) is entered into by and
between the City of Auburn, a California municipal corporation (“City”), and
______________________, a ____________________________ (“Contractor”).
2. RECITALS
2.1.1.

2.2.

City has determined that it requires the following construction services from a
contractor: To provide “On-Call” services for emergency repair projects throughout
the City of Auburn. Examples of possible projects include: Street Repair, Sewer line
repair or replacement; Storm drain repair or replacement; Concrete repair; Retaining
wall repair; Tree removal; Ditch repairs; Debris removal; etc.
Contractor represents that it is fully qualified to perform such professional services by
virtue of its experience and the training, education and expertise of its principals and
employees. Contractor further represents that it is willing to accept responsibility for
performing such services in accordance with the terms and conditions set forth in this
Agreement.

NOW, THEREFORE, for and in consideration of the mutual covenants and conditions herein
contained, City and Contractor agree as follows:
3. DEFINITIONS
3.1.

“Scope of Services”: Such professional services as are set forth in Contractor’s [enter
Contractor’s proposal date] proposal to City attached hereto as Exhibit A and
incorporated herein by this reference.

3.2.

“City Reference Specifications”: The City’s set of Reference Specifications,
including the State of California Department of Transportation Standard
Specifications, Standard Plans, and Manual of Traffic Controls, latest edition of each,
which are incorporated herein by reference and are hereby accepted as Reference
Specifications. These specifications shall provide the technical standards for work as
applicable, in the opinion of the Director of Public Works. Copies are available
online, or at City Hall.
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3.3.

“Agreement Administrator”: The Agreement Administrator for this project is Bernie
Schroeder, Planning and Public Works Director. The Agreement Administrator shall
be the principal point of contact at the City for this project. All services under this
Agreement shall be performed at the request of the Agreement Administrator. The
Agreement Administrator will establish the timetable for completion of services and
any interim milestones. City reserves the right to change this designation upon written
notice to Contractor

3.4.

“Maximum Amount”: The highest total compensation and costs payable to Contractor
by City under this Agreement. The Maximum Amount under this Agreement is one
million Dollars ($ 1,000,000).

3.5.

“Commencement Date”: [date].

3.6.

“Termination Date”: [date]

4. TERM
The term of this Agreement shall be for a period 24-months commencing at 12:00 a.m. on the
Commencement Date and shall expire at 11:59 p.m. on the Termination Date unless extended by
written agreement of the parties or terminated earlier under Section 17 (“Termination”) below.
Contractor may request extensions of time to perform the services required hereunder. Such
extensions shall be effective if authorized in advance by City in writing and incorporated in
written amendments to this agreement.
5. CONTRACTOR’S DUTIES

5.1.

Services. Contractor shall perform the services identified in the Scope of Services.
City shall have the right to request, in writing, changes in the Scope of Services. Any
such changes mutually agreed upon by the parties, and any corresponding increase or
decrease in compensation, shall be incorporated by written amendment to this
Agreement.

5.2.

Coordination with City. In performing services under this Agreement, Contractor
shall coordinate all contact activities with the City through its Agreement
Administrator.

5.3.

Budgetary Notification. Contractor shall notify the Agreement Administrator, in
writing, when fees and expenses incurred under this Agreement have reached eighty
percent (80%) of the Maximum Amount. Contractor shall concurrently inform the
Agreement Administrator, in writing, of Contractor’s estimate of total expenditures
required to complete its current assignments before proceeding, when the remaining
work on such assignments would exceed the Maximum Amount.
Construction Services Agreement
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5.4.

Business License. Contractor shall obtain and maintain in force a City business
license for the duration of this Agreement.
Professional Standards. Contractor shall perform all work to the highest standards
of Contractor’s profession and in a manner reasonably satisfactory to City. Contractor
shall keep itself fully informed of and in compliance with all local, state, and federal
laws, rules, and regulations in any manner affecting the performance of this
Agreement, including all Cal/OSHA requirements, the conflict of interest provisions
of Government Code § 1090 and the Political Reform Act (Government Code
§ 81000 et seq.).

5.5.

Appropriate Personnel. Contractor has, or will secure at its own expense, all
personnel required to perform the services identified in the Scope of Services. All
such services shall be performed by Contractor or under its supervision or by
subcontractor(s) of Contractor, and all personnel engaged in the work shall be
qualified to perform such services. [Name of Project Manager] shall be Contractor’s
project administrator and shall have direct responsibility for management of
Contractor’s performance under this Agreement. No change shall be made in
Contractor’s project administrator without City’s prior written consent.

5.6.

Prevailing Wages. This Agreement is subject to the prevailing wage law as more
fully set forth in Section 8 (Labor Code), for all work performed under this
Agreement for which the payment of prevailing wages is required under the
California Labor Code. In particular, Contractor acknowledges that prevailing wage
determinations are available for work performed under this Agreement.

5.7.

Unauthorized Delay. In accordance with Government Code 53069.85, and all other
applicable law, the Contractor agrees to forfeit and pay City the amount of Two
Hundred Dollars ($200.00) per day for each and every day of unauthorized delay
beyond the Termination Date, which shall be deducted from any monies due to
Contractor. This payment shall be considered liquidated damages. Contractor agrees
that such liquidated damages are reasonable under the circumstances existing at the
time of execution of the contract, that such liquidated damages are to compensate
City for losses that are difficult to measure, and that such damages are not a penalty.

5.8.

Unforeseeable Delay. Contractor shall not be deemed in breach of this Agreement
and no forfeiture due to delay shall be made because of any delays in the completion
of the Scope of Services due to unforeseeable causes beyond the control and without
the fault or negligence of Contractor provided Contractor requests from the
Agreement Administrator an extension of time in writing. Unforeseeable causes of
delay beyond the control of Contractor shall include acts of God, acts of a public
enemy, acts of the government, acts of City, or acts of another contractor in the
performance of a contract with City, fires, floods, epidemics, quarantine restrictions,
Construction Services Agreement
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strikes, freight embargoes, and weather, or delays of subcontractors due to such
causes, or delays caused by failure of the owner of a utility to provide for removal or
relocation of existing utility facilities. Delays caused by actions or negligence of
Contractor or its agents, servants, employees, officers, subcontractors, directors, or of
any party contracting to perform part of all of the Scope of Services or to supply any
equipment or materials shall not be unforeseeable delays. Unforeseeable delays (those
beyond Contractor’s control) shall not entitle Contractor to any additional
compensation beyond the Maximum Amount. The sole recourse of Contractor shall
be to seek an extension of time from the Agreement Administrator.
5.9.

Defective Work. All work which is defective in its construction or deficient in any of
the requirements set by City Reference Specifications shall be remedied or replaced
by Contractor in an acceptable manner at its own expense. Defective work shall not
entitle Contractor to any additional compensation beyond the Maximum Amount.

5.10.

Permits and Approvals. Contractor shall obtain, at its sole cost and expense, all
permits and regulatory approvals necessary for Contractor’s performance of this
Agreement. This includes, but shall not be limited to, professional licenses,
encroachment permits and building and safety permits and inspections.

5.11.

Notification of Organizational Changes. Contractor shall notify the Agreement
Administrator, in writing, of any change in name, ownership or control of
Contractor’s firm or of any subcontractor. Change of ownership or control of
Contractor’s firm may require an amendment to this Agreement.

5.12.

Records. Contractor shall maintain any and all ledgers, books of account, invoices,
vouchers, canceled checks, and other records or documents evidencing or relating to
charges for services or expenditures and disbursements charged to City under this
Agreement for a minimum of three (3) years, or for any longer period required by
law, from the date of final payment to Contractor under this Agreement. All such
documents shall be made available for inspection, audit, and/or copying at any time
during regular business hours, upon oral or written request of City. In addition,
pursuant to Government Code Section 8546.7, if the amount of public funds
expended under this Agreement exceeds ten thousand dollars, all such documents and
this Agreement shall be subject to the examination and audit of the State Auditor, at
the request of City or as part of any audit of City, for a period of three (3) years after
final payment under this Agreement.

6. SUBCONTRACTING AND ASSIGNMENT
6.1.

General Prohibition of Assignment. This Agreement covers construction services of
a specific and unique nature. Except as otherwise provided herein, Contractor shall
not assign or transfer its interest in this Agreement or subcontract any services to be
performed without amending this Agreement.
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6.2.

Contractor Responsible. Contractor shall be responsible to City for all services to be
performed under this Agreement.

6.3.

Subcontracting. Contractor shall not subcontract any portion of the performance
contemplated and provided for herein unless (1) such subcontracting is specifically
described in the proposal attached hereto or (2) the City provides prior written
approval. In any event, Contractor shall supervise all work subcontracted by
Contractor in performing the Services and shall be responsible for all work performed
by a subcontractor as if Contractor itself had performed such work. The
subcontracting of any work shall not relieve Contractor from any of its obligations
under this Agreement with respect to the Services. Contractor is obligated to ensure
that any and all subcontractors performing any Services shall be fully insured in all
respects and to the same extent as set forth under Section 13, to City’s satisfaction.

6.4.

Compensation for Subcontractors. Contractor shall be liable and accountable for
any and all payments, compensation, and federal and state taxes to all subcontractors
performing services under this Agreement. City shall not be liable for any payment,
compensation, or federal and state taxes for any subcontractors.

7. COMPENSATION
7.1.

General. City agrees to compensate Contractor for the services provided under this
Agreement, and Contractor agrees to accept payment, of the Maximum Amount in
full satisfaction for such services. Compensation shall not exceed the Maximum
Amount. Contractor shall not be reimbursed for any expenses unless provided for in
this Agreement or authorized in writing by City in advance.

7.2.

Retention. City may retain up to 5% of each payment until project completion.
Contractor may at its own expense substitute securities equivalent to the amount
withheld as retention (or the retained percentage) in accordance with Public Contract
Code 22300. At the request and expense of Contractor, securities equivalent to the
amount withheld shall be deposited with City, or with a state or federally chartered
bank in this state as the escrow agent, who shall then pay those moneys to City. Upon
satisfactory completion of this Agreement, the securities shall be returned to
Contractor.

7.3.

Invoices. Contractor shall submit to City an invoice, on a monthly basis or as
otherwise agreed to by the Agreement Administrator, for services performed pursuant
to this Agreement. Each invoice shall identify the Maximum Amount, the services
rendered during the billing period, the amount due for the invoice, and the total
amount previously invoiced. Contractor shall include a copy of each subcontractor
invoice, if any, for which reimbursement is sought in the invoice.
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7.4.

Taxes. City shall not withhold applicable taxes or other payroll deductions from
payments made to Contractor except as otherwise required by law. Contractor shall
be solely responsible for calculating, withholding, and paying all taxes.

7.5.

Disputes. The parties agree to meet and confer at mutually agreeable times to resolve
any disputed amounts contained in an invoice submitted by Contractor.

7.6.

Additional Work. Contractor shall not be reimbursed for any expenses incurred for
work performed outside the Scope of Services unless prior written approval is given
by the City on a time-and-materials basis pursuant to a written change order.
Contractor shall not undertake any such work without prior written approval of the
City. A written change order may be issued without amendment to this Agreement, so
long as such written change order does not cause the Maximum Amount to be
exceeded. Contractor shall only be compensated for such additional work at the rates
and costs for labor and materials included in the proposal.

7.7.

City-Initiated Changes - City may propose in writing changes to Contractor’s work
within the Scope of Services described. If Contractor is of the opinion that any
proposed change causes an increase or decrease in the cost, or a change in the
schedule for performance, of the services, Contractor shall notify City in writing of
that fact within five (5) days after receipt of written proposal for changes.

7.8.

Contractor-Initiated Changes – Contractor may propose in writing changes to the
Scope of Services, upon identifying a condition which may change the Scope of
Services as agreed at the time of execution of this Agreement. Contractor must notify
the City’s Agreement Administrator of any changed conditions upon discovery and
before they are disturbed. The Public Works Director shall investigate, and if the
Public Works Director determines that the conditions will materially affect costs, will
issue a Change Order adjusting the compensation for such portion of the Scope of
Services. If the Public Works Director determines that conditions are changed
conditions and they will materially affect performance time, the Contractor, upon
submitting a written request, will be granted an extension of time. If the Public Works
Director determines that the conditions do not justify an adjustment in compensation
or time, the Contractor will be notified in writing. This notice will also advise the
Contractor of its obligation to notify the Public Works Director in writing if the
Contractor disagrees.
When and if City and Contractor reach agreement on any such proposed change and
its effect on the cost and time for performance, they shall confirm such agreement in
writing as an amendment to this Agreement. Contractor may not cease work or delay
progress on the original project pending negotiations over changes, and must continue
to diligently complete the project.
Should the Contractor disagree with the decision, it may submit a written notice of
potential claim to the Public Works Director before commencing the disputed work.
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In the event of such a dispute, the Contractor shall not be excused from any scheduled
completion date provided by the Contract and shall proceed with all work to be
performed under the Contract. However, the Contractor shall retain any and all rights
provided by either Contract or law which pertain to the resolution of disputes and
protests between the contracting parties.
The Contractor’s failure to give notice of changed conditions promptly upon their
discovery and before they are disturbed shall constitute a waiver of all claims in
connection therewith.
8. LABOR CODE
8.1.

Prevailing Wage Law. This Agreement is subject to the requirements of the
prevailing wage laws, including, but not limited to, Labor Code Section 1720 et seq.,
and Labor Code Section 1770 et seq., as well as Code of Regulations, Title 8, Section
16000 et seq., which require payment of prevailing wage rates and the performance of
other requirements on certain “public works” and “maintenance” projects. Contractor
shall defend, indemnify, and hold harmless City, and its officers, employees, agents,
and volunteers free and harmless from any claim or liability arising out of failure or
alleged failure of Contractor to comply with such prevailing wage laws.

8.2.

Payment of Prevailing Wages. Contractor shall pay the prevailing wage rates for all
work performed under this Agreement. When any craft or classification is omitted
from the general prevailing wage determinations, the Contractor shall pay the wage
rate of the craft or classification most closely related to the omitted classification.

8.3.

Forfeiture. Contractor shall forfeit as a penalty to City Two Hundred Dollars
($200.00), or any greater penalty provided in the Labor Code, for each calendar day,
or portion thereof, for each worker paid less than the prevailing wage rates for any
work done under this Agreement employed in the performance of the Scope of
Services by Contractor or by any subcontractor of Contractor in violation of the
provisions of the Labor Code. In addition, the difference between such prevailing
wage rates and the amount paid to each worker for each calendar day, or portion
thereof, for which each worker was paid less than the prevailing wage rate shall be
paid to each worker by Contractor.

8.4.

Apprentices. Contractor shall comply with the provisions of Labor Code 1777.5
concerning the employment of apprentices on public works projects. Contractor shall
be responsible for ensuring compliance by its subcontractors with Labor
Code 1777.5.

8.5.

Payroll Records. Pursuant to Labor Code 1776, Contractor and any subcontractor(s)
shall keep accurate payroll records, showing the name, address, social security
number, work classification, straight time and overtime hours worked each day and
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week, and the actual per diem wages paid to each journeyman, apprentice, worker, or
other employee employed by Contractor in connection with this Agreement. Each
payroll record shall contain or be verified by a written declaration that it is made
under penalty of perjury, stating both of the following: (1) The information contained
in the payroll record is true and correct; and (2) The employer has complied with the
requirements of Labor Code 1811 and Labor Code 1815 for any work performed by
his or her employees on the public works project. The payroll records shall be
certified and shall be available for inspection at all reasonable hours as required by
Labor Code 1776.
8.6.

8-Hour Work Day. This Agreement is subject to 8-hour work day and wage and
hour penalty laws, including, but not limited to, Labor Code 1810 and Labor Code
1813. Contractor and any subcontractor(s) of Contractor shall strictly adhere to the
provisions of the Labor Code regarding 8-hour work day and 40-hour work week
requirements, and overtime, Saturday, Sunday, and holiday work. Pursuant to the
Labor Code, eight hours’ labor shall constitute a legal day’s work. Work performed
by Contractor’s employees in excess of eight hours per day, and 40 hours during any
one week, must include compensation for all hours worked in excess of eight hours
per day, or 40 hours during any one week, at not less than one and one-half times the
basic rate of pay. Contractor shall forfeit as a penalty to City $25.00, or any greater
penalty set forth in the Labor Code, for each worker employed in the execution of the
work by Contractor or by any subcontractor(s) of Contractor, for each calendar day
during which such worker is required or permitted to the work more than eight hours
in one calendar day or more than 40 hours in any one calendar week in violation of
the Labor Code.

8.7.

Registration with DIR. Contractor and any subcontractor(s) of Contractor shall
comply with the provisions of Labor Code 1771 and Labor Code 1725.5 requiring
registration with the Department of Industrial Relations (DIR).

9. PUBLIC CONTRACT CODE.
9.1.

Prompt Payment. This Agreement is subject to the provisions of Article 1.7
(commencing at § 20104.50) of Division 2, Part 3 of the Public Contract Code
regarding prompt payment of contractors by local governments. Article 1.7 mandates
certain procedures for the payment of undisputed and properly submitted payment
requests within 30 days after receipt, for the review of payment requests, for notice to
the contractor of improper payment requests, and provides for the payment of interest
on progress payment requests which are not timely made in accordance with this
Article. This Agreement hereby incorporates the provisions of Article 1.7 as though
fully set forth herein.

9.2.

Public Works Claims. To the extent applicable, this Agreement is subject to the
provisions of Public Contract Code Section 9204, which mandates certain
procedures regarding the resolution of public works claims. A summary of these
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procedures is included in the Specifications. This Agreement is further subject to
the provisions of Article 1.5 (commencing at Section 20104) of Division 2, Part 3 of
the Public Contract Code regarding the resolution of public works claims of less than
$375,000. Article 1.5 mandates certain procedures for the filing of claims and
supporting documentation by the contractor, for the response to such claims by the
contracting public agency, for a mandatory meet and confer conference upon the
request of the contractor, for mandatory nonbinding mediation in the event litigation
is commenced, and for mandatory judicial arbitration if the parties fail to resolve the
dispute through mediation. This Agreement hereby incorporates the provisions of
Article 1.5 as though fully set forth herein.
9.3.

Ineligible Subcontractor(s). This Agreement is further subject to the provisions of
Public Contracts Code 6109 which prohibits Contractor from performing work on this
project with a subcontractor who is ineligible to perform work on the project pursuant
to Labor Code 1777.1 or Labor Code 1777.7.

9.4.

Assignment of Actions. Contractor and any and all subcontractors shall offer and
agree to assign to City all rights, title, and interest in and to all causes of action it/they
may have under Section 4 of the Clayton Act (15 U.S.C. Sec. 4) or under the
Cartwright Act (Chapter 2 [commencing with Section 16700] of Part 2 of Division 7
of the Business and Professions Code), arising from purchases of goods, services, or
materials pursuant to this Agreement. This assignment shall be made and become
effective at the time City tenders final payment to Contractor, without further
acknowledgment by the parties.

10. OWNERSHIP OF WRITTEN PRODUCTS
All reports, documents or other written material, and all electronic files, including
computer-aided design files, developed by Consultant in the performance of this
Agreement (such written material and electronic files are collectively known as
“written products”) shall be and remain the property of City without restriction or
limitation upon its use or dissemination by City except as provided by law.
Consultant may take and retain copies of such written products as desired, but no
such written products shall be the subject of a copyright application by Consultant.
11. RELATIONSHIP OF PARTIES
11.1.

General. Contractor is, and shall at all times remain as to City, a wholly independent
contractor.

11.2.

No Agent Authority. Contractor shall have no power to incur any debt, obligation, or
liability on behalf of City or otherwise to act on behalf of City as an agent. Neither
City nor any of its agents shall have control over the conduct of Contractor or any of
Contractor’s employees, except as set forth in this Agreement. Contractor shall not
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represent that it is, or that any of its agents or employees are, in any manner
employees of City.
11.3.

Independent Contractor Status. Under no circumstances shall Contractor or its
employees look to the City as an employer. Contractor shall not be entitled to any
benefits. City makes no representation as to the effect of this independent contractor
relationship on Contractor’s previously earned California Public Employees
Retirement System (“CalPERS”) retirement benefits, if any, and Contractor
specifically assumes the responsibility for making such a determination. Contractor
shall be responsible for all reports and obligations including, but not limited to: social
security taxes, income tax withholding, unemployment insurance, disability
insurance, and workers’ compensation, and other applicable federal and state taxes.

11.4.

Indemnification of CalPERS Determination. In the event that Contractor or any
employee, agent, or subcontractor of Contractor providing services under this
Agreement claims or is determined by a court of competent jurisdiction or CalPERS
to be eligible for enrollment in CalPERS as an employee of the City, Contractor shall
indemnify, defend, and hold harmless City for the payment of any employee and/or
employer contributions for CalPERS benefits on behalf of Contractor or its
employees, agents, or subcontractors, as well as for the payment of any penalties and
interest on such contributions, which would otherwise be the responsibility of City.

12. INDEMNIFICATION
12.1.

Definitions. For purposes of this Section 12, “Contractor” shall include Contractor,
its officers, employees, servants, agents, or subcontractors, or anyone directly or
indirectly employed by either Contractor or its subcontractors, in the performance of
this Agreement. “City” shall include City, its officers, agents, employees and
volunteers.

12.2.

Contractor to Indemnify City. To the fullest extent permitted by law, Contractor
shall indemnify, hold harmless, and defend City from and against any and all claims,
losses, costs or expenses for any personal injury or property damage arising out of or
in connection with Contractor’s alleged negligence, recklessness or willful
misconduct or other wrongful acts, errors or omissions of Contractor or failure to
comply with any provision in this Agreement.

12.3.

Scope of Indemnity. Personal injury shall include injury or damage due to death or
injury to any person, whether physical, emotional, consequential, or otherwise,
Property damage shall include injury to any personal or real property. Contractor
shall not be required to indemnify City for such loss or damage as is caused by the
sole active negligence or willful misconduct of the City.

12.4.

Attorney’s Fees. Such costs and expenses shall include reasonable attorneys’ fees for
counsel of City’s choice, expert fees and all other costs and fees of litigation.
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Contractor shall not be entitled to any refund of attorneys’ fees, defense costs or
expenses in the event that it is adjudicated to have been non-negligent.
12.5.

Defense Deposit. The City may request a deposit for defense costs from Contractor
with respect to a claim. If the City requests a defense deposit, Contractor shall
provide it within 15 days of the request.

12.6.

Waiver of Statutory Immunity. The obligations of Contractor under this Section 12
are not limited by the provisions of any workers’ compensation act or similar act.
Contractor expressly waives its statutory immunity under such statutes or laws as to
City.

12.7.

Indemnification by Subcontractors. Contractor agrees to obtain executed indemnity
agreements with provisions identical to those set forth here in this Section 12 from
each and every subcontractor or any other person or entity involved in the
performance of this Agreement on Contractor’s behalf.

12.8.

Insurance Not a Substitute. City does not waive any indemnity rights by accepting
any insurance policy or certificate required pursuant to this Agreement. Contractor’s
indemnification obligations apply regardless of whether or not any insurance policies
are determined to be applicable to the claim, demand, damage, liability, loss, cost or
expense.

13. INSURANCE
13.1.

Insurance Required. Contractor shall maintain insurance as described in this section
and shall require all of its subcontractors, Contractors, and other agents to do the
same. Approval of the insurance by the City shall not relieve or decrease any liability
of Contractor. Any requirement for insurance to be maintained after completion of the
work shall survive this Agreement.

13.2.

Documentation of Insurance. City will not execute this agreement until it has
received a complete set of all required documentation of insurance coverage.
However, failure to obtain the required documents prior to the work beginning shall
not waive the Contractor’s obligation to provide them. Contractor shall file with City:





Certificate of Insurance, indicating companies acceptable to City, with a Best's
Rating of no less than A: VII showing. The Certificate of Insurance must
include the following reference: On-Call General Engineering Contract
Services
Documentation of Best’s rating acceptable to the City.
Original endorsements effecting coverage for all policies required by this
Agreement.
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13.3.

Complete, certified copies of all required insurance policies, including
endorsements affecting the coverage.

Coverage Amounts. Insurance coverage shall be at least in the following minimum
amounts:


Professional Liability Insurance:



General Liability:

General Aggregate:

Products Comp/Op Aggregate

Personal & Advertising Injury

Each Occurrence

Fire Damage (any one fire)

Medical Expense (any 1 person)

$2,000,000
$2,000,000
$1,000,000
$1,000,000
$ 50,000
$
5,000

Workers' Compensation:

Workers' Compensation

EL Each Accident

EL Disease - Policy Limit

EL Disease - Each Employee

Statutory Limits
$1,000,000
$1,000,000
$1,000,000

Automobile Liability
 Any vehicle, combined single limit

$1,000,000





$1,000,000 per occurrence,
$2,000,000 aggregate

Any available insurance proceeds broader than or in excess of the specified minimum
insurance coverage requirements or limits shall be available to the additional insured.
Furthermore, the requirements for coverage and limits shall be the greater of (1) the
minimum coverage and limits specified in this Agreement, or (2) the broader
coverage and maximum limits of coverage of any insurance policy or proceeds
available to the named insured
13.4.

General Liability Insurance. Commercial General Liability Insurance shall be no
less broad than ISO form CG 00 01. Coverage must be on a standard Occurrence
form. Claims-Made, modified, limited or restricted Occurrence forms are not
acceptable.

13.5.

Worker’s Compensation Insurance. Contractor is aware of the provisions of
Section 3700 of the Labor Code which requires every employer to carry Workers'
Compensation (or to undertake equivalent self-insurance), and Contractor will
comply with such provisions before commencing the performance of the work of this
Agreement. If such insurance is underwritten by any agency other than the State
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Compensation Fund, such agency shall be a company authorized to do business in the
State of California.
13.6.

Automobile Liability Insurance. Covered vehicles shall include owned if any, nonowned, and hired automobiles and, trucks.

13.7.

Claims-Made Policies. If any of the required policies provide coverage on a claimsmade basis the Retroactive Date must be shown and must be before the date of the
contract or the beginning of contract work. Claims-Made Insurance must be
maintained and evidence of insurance must be provided for at least five (5) years after
completion of the contract of work. If coverage is canceled or non-renewed, and not
replaced with another claims-made policy form with a Retroactive Date prior to the
contract effective date, the Contractor must purchase “extended reporting” coverage
for a minimum of five (5) years after completion of contract work.

13.8.

Additional Insured Endorsements. The City, its City Council, Commissions,
officers, and employees of Auburn must be endorsed as an additional insured for each
policy required herein, for liability arising out of ongoing and completed operations
by or on behalf of the Contractor. Contractor’s insurance policies shall be primary as
respects any claims related to or as the result of the Contractor’s work. Any
insurance, pooled coverage or self-insurance maintained by the City, its elected or
appointed officials, directors, officers, agents, employees, volunteers, or Contractors
shall be non-contributory. All endorsements shall be signed by a person authorized by
the insurer to bind coverage on its behalf. General liability coverage can be provided
using an endorsement to the Contractor’s insurance at least as broad as ISO Form CG
20 10 11 85 or both CG 20 10 and CG 20 37.

13.9.

Failure to Maintain Coverage. In the event any policy is canceled prior to the
completion of the project and the Contractor does not furnish a new certificate of
insurance prior to cancellation, City has the right, but not the duty, to obtain the
required insurance and deduct the premium(s) from any amounts due the Contractor
under this Agreement. Failure of the Contractor to maintain the insurance required by
this Agreement, or to comply with any of the requirements of this section, shall
constitute a material breach of this Agreement.

13.10. Notices. Contractor shall provide immediate written notice if (1) any of the required
insurance policies is terminated; (2) the limits of any of the required policies are
reduced; (3) or the deductible or self-insured retention is increased. Contractor shall
provide no less than 30 days’ notice of any cancellation or material change to policies
required by this Agreement. Contractor shall provide proof that cancelled or expired
policies of insurance have been renewed or replaced with other policies providing at
least the same coverage. Such proof will be furnished at least two weeks prior to the
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expiration of the coverages. The name and address for Additional Insured
Endorsements, Certificates of Insurance and Notices of Cancellation is: City of
Auburn, Attn: Sharri Harris, Human Resources Manager, 1225 Lincoln Way, Auburn,
CA 95603.
13.11. Contractor’s Insurance Primary. The insurance provided by Contractor, including
all endorsements, shall be primary to any coverage available to City. Any insurance
or self-insurance maintained by City and/or its officers, employees, agents or
volunteers, shall be in excess of Contractor’s insurance and shall not contribute with
it.
13.12. Waiver of Subrogation. Contractor hereby waives all rights of subrogation against
the City. Contractor shall additionally waive such rights either by endorsement to
each policy or provide proof of such waiver in the policy itself.
13.13. Report of Claims to City. Contractor shall report to the City, in addition to the
Contractor’s insurer, any and all insurance claims submitted to Contractor's insurer in
connection with the services under this Agreement.
13.14. Premium Payments and Deductibles. Contractor must disclose all deductibles and
self-insured retention amounts to the City. The City may require the Contractor to
provide proof of ability to pay losses and related investigations, claim administration,
and defense expenses within retention amounts. Ultimately, City must approve all
such amounts prior to execution of this Agreement.
City has no obligation to pay any premiums, assessments, or deductibles under any
policy required in this Agreement. Contractor shall be responsible for all premiums
and deductibles in all of Contractor’s insurance policies. The amount of deductibles
for insurance coverage required herein are subject to City’s approval.
13.15. Duty to Defend and Indemnify. Contractor’s duties to defend and indemnify City

under this Agreement shall not be limited by the foregoing insurance requirements
and shall survive the expiration of this Agreement.
14. MUTUAL COOPERATION
14.1.

City Cooperation in Performance. City shall provide Contractor with all pertinent
data, documents and other requested information as is reasonably available for the
proper performance of Contractor’s services under this Agreement.

14.2.

Contractor Cooperation in Defense of Claims. If any claim or action is brought
against City relating to Contractor’s performance in connection with this Agreement,
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Contractor shall render any reasonable assistance that City may require in the defense
of that claim or action.
15. NOTICES
Any notices, bills, invoices, or reports required by this Agreement shall be deemed
received on: (i) the day of delivery if delivered by hand, facsimile or overnight
courier service during Contractor’s and City’s regular business hours; or (ii) on the
third business day following deposit in the United States mail if delivered by mail,
postage prepaid, to the addresses listed below (or to such other addresses as the
parties may, from time to time, designate in writing).
If to City:

If to Contractor:

Bernie Schroeder
City of Auburn
Planning and Public Works
1225 Lincoln Way
Auburn, CA 95603
Telephone: (530) 823-4211 ext 142
Facsimile: (530) 823-4209

[Name]
[Address]
[Address]
Telephone:
Facsimile:

With courtesy copy to:
Gary Bell, Esq.
Auburn City Attorney
Colantuono, Highsmith & Whatley, PC
420 Sierra College Drive, Suite 140
Grass Valley, CA 95945
Telephone: (530) 432-7357
Facsimile: (530) 432-7356
16. SURVIVING COVENANTS
The parties agree that the covenants contained in Section 5.12 (Records), Section 11.4
(Indemnification of CalPERS Determination), Section 12 (Indemnification), Section
13.7 (Claims-Made Policies), Section 14.2 (Contractor Cooperation in Defense of
Claims), and Section 19.1 (Confidentiality) of this Agreement shall survive the
expiration or termination of this Agreement, subject to the provisions and limitations
of this Agreement and all otherwise applicable statutes of limitations and repose.

Construction Services Agreement
Page 15 of 19
209106.1

17. TERMINATION
17.1.

City Termination. City may terminate this Agreement for any reason on five
calendar days’ written notice to Contractor. Contractor agrees to cease all work under
this Agreement on or before the effective date of any notice of termination. All City
data, documents, objects, materials or other tangible things shall be returned to City
upon the termination or expiration of this Agreement.

17.2.

Contractor Termination. Contractor may terminate this Agreement for a material
breach of this Agreement upon 30 days’ notice.

17.3.

Compensation Following Termination. Upon termination, Contractor shall be paid
based on the work satisfactorily performed at the time of termination. In no event
shall Contractor be entitled to receive more than the amount that would be paid to
Contractor for the full performance of the services required by this Agreement. The
City shall have the benefit of such work as may have been completed up to the time
of such termination.

17.4.

Remedies. City retains any and all available legal and equitable remedies for
Contractor’s breach of this Agreement.

18. INTERPRETATION OF AGREEMENT
18.1.

Governing Law. This Agreement shall be governed and construed in accordance
with the laws of the State of California.

18.2.

Integration of Exhibits. All documents referenced as exhibits in this Agreement are
hereby incorporated into this Agreement. In the event of any material discrepancy
between the express provisions of this Agreement and the provisions of any document
incorporated herein by reference, the provisions of this Agreement shall prevail. This
instrument contains the entire Agreement between City and Contractor with respect to
the transactions contemplated herein. No other prior oral or written agreements are
binding upon the parties. Amendments hereto or deviations here from shall be
effective and binding only if made in writing and executed on by City and Contractor.

18.3.

Headings. The headings and captions appearing at the commencement of the sections
hereof, and in any paragraph thereof, are descriptive only and for convenience in
reference to this Agreement. Should there be any conflict between such heading, and
the section or paragraph thereof at the head of which it appears, the language of the
section or paragraph shall control and govern in the construction of this Agreement.

18.4.

Pronouns. Masculine or feminine pronouns shall be substituted for the neuter form
and vice versa, and the plural shall be substituted for the singular form and vice versa,
in any place or places herein in which the context requires such substitution(s).
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18.5.

Severability. If any term or provision of this Agreement or the application thereof to
any person or circumstance shall, to any extent, be invalid or unenforceable, then
such term or provision shall be amended to, and solely to the extent necessary to, cure
such invalidity or unenforceability, and shall be enforceable in its amended form. In
such event, the remainder of this Agreement, or the application of such term or
provision to persons or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affected, and each term and provision of this Agreement
shall be valid and be enforced to the fullest extent permitted by law.

18.6.

No Presumption Against Drafter. Each party had an opportunity to consult with an
attorney in reviewing and drafting this agreement. Any uncertainty or ambiguity shall
not be construed for or against any party based on attribution of drafting to any party.

19. GENERAL PROVISIONS
19.1.

Confidentiality. All data, documents, discussion, or other information developed or
received by Contractor for performance of this Agreement are deemed confidential
and Contractor shall not disclose it without prior written consent by City. City shall
grant such consent if disclosure is legally required. All City data shall be returned to
City upon the termination or expiration of this Agreement.

19.2.

Conflicts of Interest. Contractor maintains and warrants that it has not employed nor
retained any company or person, other than a bona fide employee working solely for
Contractor, to solicit or secure this Agreement. Further, Contractor warrants that it
has not paid nor has it agreed to pay any company or person, other than a bona fide
employee working solely for Contractor, any fee, commission, percentage, brokerage
fee, gift or other consideration contingent upon or resulting from the award or making
of this Agreement. Contractor further agrees to file, or shall cause its employees or
subcontractor to file, a Statement of Economic Interest with the City’s Filing Officer
if required under state law in the performance of the services. For breach or violation
of this warranty, City shall have the right to rescind this Agreement without liability.
For the term of this Agreement, no member, officer, or employee of City, during the
term of his or her service with City, shall have any direct interest in this Agreement,
or obtain any present or anticipated material benefit arising therefrom.

19.3.

Non-assignment. Contractor shall not delegate, transfer, subcontract or assign its
duties or rights hereunder, either in whole or in part, without City’s prior written
consent, and any attempt to do so shall be void and of no effect. City shall not be
obligated or liable under this Agreement to any party other than Contractor.

19.4.

Binding on Successors. This Agreement shall be binding on the successors and
assigns of the parties.
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19.5.

No Third-Party Beneficiaries. Except as expressly stated herein, there is no
intended third-party beneficiary of any right or obligation assumed by the parties.

19.6.

Time of the Essence. Time is of the essence for each and every provision of this
Agreement.

19.7.

Non-Discrimination. Contractor shall not discriminate against any employee or
applicant for employment because of race, sex (including pregnancy, childbirth, or
related medical condition), creed, national origin, color, disability as defined by law,
disabled veteran status, Vietnam veteran status, religion, age (40 and above), medical
condition (cancer-related), marital status, ancestry, or sexual orientation. Employment
actions to which this provision applies shall include, but not be limited to, the
following: employment, upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation; or in
terms, conditions or privileges of employment, and selection for training. Contractor
agrees to post in conspicuous places, available to employees and applicants for
employment, the provisions of this nondiscrimination clause.

19.8.

Waiver. No provision, covenant, or condition of this Agreement shall be deemed to
have been waived by City or Contractor unless in writing signed by one authorized to
bind the party asserted to have consented to the waiver. The waiver by City or
Contractor of any breach of any provision, covenant, or condition of this Agreement
shall not be deemed to be a waiver of any subsequent breach of the same or any other
provision, covenant, or condition.

19.9.

Excused Failure to Perform. Contractor shall not be liable for any failure to perform
if Contractor presents acceptable evidence, in City’s sole judgment that such failure
was due to causes beyond the control and without the fault or negligence of
Contractor.

19.10. Remedies Non-Exclusive. Each right, power and remedy provided for herein or now
or hereafter existing at law, in equity, by statute, or otherwise shall be cumulative and
shall be in addition to every other right, power, or remedy provided for herein or now
or hereafter existing at law, in equity, by statute, or otherwise. The exercise, the
commencement of the exercise, or the forbearance from the exercise by any party of
any one or more of such rights, powers or remedies shall not preclude the
simultaneous or later exercise by such party of any or all of such other rights, powers
or remedies.
19.11. Attorneys’ Fees. If legal action shall be necessary to enforce any term, covenant or
condition contained in this Agreement, each party shall pay its own costs, including
any accountants’ and attorneys’ fees expended in the action.
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19.12. Venue. The venue for any litigation shall be Placer County, California and Contractor
hereby consents to jurisdiction in Placer County for purposes of resolving any dispute
or enforcing any obligation arising under this Agreement.
TO EFFECTUATE THIS AGREEMENT, the parties have caused their duly authorized
representatives to execute this Agreement on the dates set forth below.
“City”
City of Auburn

“Contractor”
[Name of Company or Individual]

By:________________________________
Signature

By:________________________________
Signature

Printed:_____________________________

Printed:_____________________________

Title:_______________________________

Title:_______________________________

Date:______________________

Date:______________________

Attest:
By:__________________________________
Amy Lind, City Clerk
Date:________________________
Approved as to form:
By:__________________________________
Gary Bell, City Attorney
Date:________________________
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